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Honorable Frank W. Raymond, Jr. Opinlon No. C- 292

Director

Texas Aeronautics Commlssion Re: Whether Article 46c¢-6,
203 West 16th Street Vernon's Civil Statutes,
Austin, Texas could be amended to au-

thorize the grant of duly
appropriated funds to in-
corporated cities for the
construction of airports
and navigational facili-
tles without violating
Section 51 of Article IIIX
Dear Mr, Raymond: of the Texas Constltution,.

You have requested an opinion on whether Article 46¢-6,
Vernon's Civil Statutes, could be amended to authorize the grant
of duly appropriated funds to 1lncorporated cities for the construc-
tion of alrports and navigational facilities without viclating
Section 51 of Article III of the Constitution of Texas.

Saild provisc of the Constltution states as follows:

"The Legislature shall have no power to
make any grant or authorlze the making of any
grant of publlc moneys to any individual, as-
soclation of individuals, municipal or other
corporations whatsoever; "

However, the Courts of Texas have interpreted this
constitutional restriction as preventing the granting or glving
away of public money for other than governmental purposes. The
Courts have said that it is permlssible to grant state funds to
municipal corporations where the money 1s granted for a purpose
that 1s governmental. See Shelby County v. Allred, 123 Tex. 77,
68 S.w.2d 164 (1934},

Article 46d4-15, Vernon's Civil Statutes, states as
follows:
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"The acquisition of any land or interest
thereiln pursuant to this Act, the planning, ac-
quisition, establishment, development, construction,
Improvement, mainfenance, equipment, operatlon, regula-
tion, protection and pollcing of alrports and alr
navigation facllities, inciluding the acquisItlion or
elimination of alrport hazards, and the exercise of
any other powers hereln granted to municlpalities
and other public agencles, to be severally or
Jointly exercised, are hereby declared to be public
and governmental functions, exercised for a pubiic
purpose, and matfers of publlic necessity; and 1n
the case of any county, are declared to be county
funetions and purposes as well as publlc and govern-
mental; and in the case of any municipality other than
a county, are declared to be municlpal functions
and purposes as well as publlc and governmental.
ATl Tand and other property and privileges acquired
and used by or on behalf of any municipality or
other public agency in the manner and for the
purposes enumerated in this Act shall and are
hereby declared to be acquired and used for public
and governmental purposes and as a matter of public
necessity, and, in the case of a county or munici-
pality, for county or municipal purposes, respectively.’
{(Emphasis added)

The Fifth Circuit Court of Appeals and the Supreme
Court of Texas have stated that the aforesald Article is valid.

In Imperial Production Corp. v, City of Sweetwater, 210 F.2d4 917,
(5tﬁ'gIFT"IQBETT“EEE“FITth Clrcult salid:

", . .In the light of the then existing
law, we can see no effective meaning to be gilven
to Article L46d-15, other than that the designation
of the functions therein as belng public and
governmental carried with it all of the consequences
whilch such a designation entails, 1lncluding exemption
of the municipality from tort 1liability.

1l

-

"It is clearly within the province of the
legislature, when acting reasonably and not ar-
bitrarily, to determine whether an act that may
be performed by a cilty 1s public in its nature
and performed as the agent of the state in fur-
therance of general law for the interest of the

publlic at large and, hence, governmental. "
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The Supreme Court of Texas, in City of Corsicana v.
Wren, 159 Tex. 202, 317 S.W.2d 516, 520 (IG537), stated:

"In Imperial Production Corp. v. City
of Sweetwater, 5 Cir., 210 F.2d4 917, a dis-
tingulshed court, accustomed to dealing with
Texas law questions, held for city immunity
in a case substantlally l1ldentical with the
present and 1n so doing expressly sustained
the constitutionality of the relevent pro-
visions of Art. U46d-15, supra, and reliled
upon it. . .

"We agree with the line of cases just
referred to and find nothing unreasonable
in either Art., 46d4-15 or the earlier statute,
Art, 126%h, Sec. 3. . . ."

Since the Leglslature has declared by statute that
the operation of alrports by municipalities and other govern-
mental subdlivisions is a public and governmental function, and
such statute has been upheld by the above court decislon, in our
opinion Article 46c-6, Vernon's Civil Statutes, could be amended
to authorize the grant of duly appropriated funds to incorporated
cities for the construction of airports and navigational faclliities
without violating Sectlon 51 of Article III of the Constitution of
Texas. However, this opinion answers only the question as to
whether said Article could be so amended and does not purport to
approve or disapprove the amendment proposed 1n your letter.

SUMMARY

Article 46¢-6, Vernon's Civil Statutes, can
be amended to authorize the grant of duly appro-
priated funds to 1lncorporated clties for the cons-
truction of airports and navigatlional facilitles
without violating Sectlion 51 of Article III of the
Constitution of Texas.

Very truly yours,

WAGGONER CARR
Attorney General

By:/éZ%? égé;kb4£450v~

Roy B. Johnson
RBJ :mkh Assistant
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